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IN THE SUPREME COURT OF THE STATE OF IDAHO
STATE OF IDAHO,

)
)
Plaintiff-Respondent,
)
)
v.
)
)
BRIAN JAMES WHITAKER,
)
)
Defendant-Appellant.
)
______________________________)

NO. 48413-2020
ADA COUNTY NO. CR01-20-25180
APPELLANT’S BRIEF

STATEMENT OF THE CASE
Nature of the Case
Brian Whitaker appeals from the district court’s Judgment of Conviction and Order of
Commitment. Mr. Whitaker entered into a plea agreement with the State and pled guilty to
possession of a controlled substance and eluding a peace officer. Following his guilty plea,
Mr. Whitaker was given an aggregate sentence of seven years with two years fixed. He asserts
that the district court abused its discretion when it failed to give proper consideration to the
mitigating factors present in his case.
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Statement of the Facts & Course of Proceedings
Mr. Whitaker was pulled over for driving with a suspended license. (PSI, pp.206, 214.)
The officer returned to his car to write Mr. Whitaker citations for failure to provide proof of
insurance, obstructed view of the front windshield, and failure to carry vehicle registration.
(PSI, p.206.) As the officer returned to speak with Mr. Whitaker and asked him to step out of his
vehicle to do so, Mr. Whitaker began driving away. (PSI, p.206.) As police were pursuing him,
Mr. Whitaker began driving at 80 mph through downtown Boise before driving his vehicle down
the Greenbelt pathway. (PSI, p.206.) He parked his vehicle on the Greenbelt and began running
away. (PSI, p.209.) As he was running away, witnesses reported that Mr. Whitaker threw a
backpack in the bushes. (PSI, pp.209-10.) The backpack contained one unused syringe and some
clothing. (PSI, pp.209-10.) As officers approached the abandoned vehicle, they observed a small
blue baggie containing methamphetamine lying on the driver’s floorboard. (PSI, p.210.) Upon
searching the vehicle, officers found a wallet containing a social security card, Quest card, and
debit card belonging to Mr. Whitaker. (PSI, p.210.)
The State filed a criminal complaint alleging Mr. Whitaker committed felony possession
of a controlled substance, felony eluding a peace officer, and driving without privileges.
(R., pp.7-8.) After waiving his preliminary hearing, the magistrate judge bound him over to
district court. (R., p.18.) The State then filed an Information charging Mr. Whitaker with the
three charges alleged in the complaint. (R., pp.21-22.) Mr. Whitaker entered into a plea
agreement with the State and pled guilty to possession of a controlled substance and eluding a
peace officer, and agreed to plead guilty to two counts of misdemeanor domestic battery in a
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separate case. (8/19/20 Tr.,1 p.5, L.15 - p.7, L.2.) In exchange, the State recommended a sevenyear sentence with three years fixed for the possession charge. (8/19/20 Tr., p.6, L.24 - p.7,
L.19.) The State had no required recommendation for the eluding charge, except that the
sentence run concurrent to the possession charge. (R., pp.24-31, 33-34; 10/21/20 Tr., p.6, Ls.1217.) Defense counsel requested that Mr. Whitaker be screened for mental health court. (8/19/20
Tr., p.6, Ls.2-4, p.7, Ls.4-8.) At the sentencing hearing in October 2020, Defense counsel asked
the Court to consider concurrent sentences of five years, with two years fixed on each offense, to
run concurrently, and retained jurisdiction (a “rider”). (10/21/20 Tr., p.12, Ls.7-11, p.15, Ls.1-9.)
Mr. Whitaker was not admitted into a Mental Health Court program. (10/21/20 Tr., p.6, Ls.1922, p.13, Ls.15-22; see also R., p.36.) The Court sentenced Mr. Whitaker to seven years with two
years fixed for possession of a controlled substance, and five years with two years fixed for
felony eluding, to run concurrently. (10/21/20 Tr., p.22, Ls.1-9, R., pp.39-43.) The Court made a
recommendation to the Idaho Department of Corrections that Mr. Whitaker receive substance
abuse treatment, Thinking for a Change, and mental health counseling and treatment. (10/21/20
Tr., p.22, Ls.10-15, p.23, Ls.10-16; R., p.40.) Mr. Whitaker timely filed a notice of appeal.
(R., pp.48-50.)

ISSUE
Did the district court abuse its discretion by imposing an excessive aggregate sentence of seven
years with two years fixed?
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There are two transcripts on appeal in one electronic document. Each will be cited with
reference to its internal pagination. The first transcript, cited as “8/19/20 Tr.,” contains the entry
of plea hearing held on August 19, 2020 (pages one to nine of the overall document). The second
transcript, cited as “10/21/20 Tr.,” contains the sentencing hearing held on October 21, 2020
(pages ten to twenty of the overall document).
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ARGUMENT
The District Court Abused Its Discretion When It Imposed An Excessive Aggregate Sentence Of
Seven Years, With Two Years Fixed, Upon Mr. Whitaker
Mr. Whitaker asserts that, given any view of the facts, his aggregate sentence of seven
years with the first two years fixed, is excessive. Where a defendant contends that the sentencing
court imposed an excessively harsh sentence, the appellate court will conduct an independent
review of the record giving consideration to the nature of the offense, the character of the
offender, and the protection of the public interest. See State v. Reinke, 103 Idaho 771 (Ct. App.
1982).
The Idaho Supreme Court has held that, “‘[w]here a sentence is within statutory limits, an
appellant has the burden of showing a clear abuse of discretion on the part of the court imposing
the sentence.’” State v. Jackson, 130 Idaho 293, 294 (1997) (quoting State v. Cotton, 100 Idaho
573, 577 (1979)). Mr. Whitaker does not allege that his sentence exceeds the statutory maximum.
Accordingly, in order to show an abuse of discretion, he must show that in light of the governing
criteria, the sentence was excessive considering any view of the facts. Id. The governing criteria
or objectives of criminal punishment are: (1) protection of society; (2) deterrence of the
individual and the public generally; (3) the possibility of rehabilitation; and (4) punishment or
retribution for wrongdoing. Id.
Appellate courts use a four-part test for determining whether a district court abused its
discretion: Whether the trial court: (1) correctly perceived the issue as one of discretion; (2)
acted within the outer boundaries of its discretion; (3) acted consistently with the legal standards
applicable to the specific choices available to it; and (4) reached its decision by the exercise of
reason. Lunneborg v. My Fun Life, 163 Idaho 856, 863 (2018).
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Here, Mr. Whitaker asserts the district court abused its discretion by imposing an
excessive sentence under any reasonable view of the facts. Specifically, he contends the district
court should have sentenced him to a lesser term of imprisonment, or retained jurisdiction, in
light of the mitigating factors, including his troubled childhood, impact of his substance abuse on
his behavior and his need for treatment, mental health issues, and family support.
Mr. Whitaker’s troubled childhood stands in favor of mitigation. The Idaho Court of
Appeals has recognized that a defendant’s “extremely troubled childhood is a factor that bears
consideration at sentencing.” State v. Williams, 135 Idaho 618, 620 (Ct. App. 2001).
Mr. Whitaker grew up in an unstable, low-income environment, with two drug-addicted parents
who were constantly fighting. (PSI, pp.10, 220, 316.) His parents were never legally married,
and separated when he was about

. (PSI, p.317.) Mr. Whitaker’s family history is

rife with drug abuse, mental illness, and criminal behavior. (PSI, p.220.) His mother, father, and
sisters all have a history of drug or alcohol abuse, and have felony convictions. (PSI, pp.70, 220.)
Additionally, his mother, sister and brother all suffer from depression, and one of his sisters has
been diagnosed with paranoid schizophrenia. (PSI, pp.73, 180.) Throughout his childhood, his
father was in and out of prison and his mother some spent time in the Utah State Prison.
(PSI, pp.10, 337.) After his parents separated, Mr. Whitaker and his siblings were bounced back
and forth between their parents. (PSI, p.317.) At one point in his childhood, his mother left him
and his siblings with a babysitter for over a year. (PSI, p.10.) His mother often let Mr. Whitaker
and his siblings “run free without discipline.” (PSI, p.10.) He reported in the presentence
investigation report (“PSI”) that his father “kicked my ass daily” for behavior that his mother
allowed. (PSI, p.10.) In a letter of support from Mr. Whitaker’s mother, she stated that her
children were raised in an angry, abusive family environment. (PSI, p.288.) She acknowledged
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that she did not always do the best or right thing for her children, and that she and her children’s
father made a lot of mistakes. (PSI, p.288.)
Mr. Whitaker’s substance abuse issues, the impact of his substance abuse on his behavior,
and his need for treatment are also strong factors in favor of mitigation. The impact of substance
abuse on the defendant’s criminal conduct is “a proper consideration in mitigation of punishment
upon sentencing.” State v. Osborn, 102 Idaho 405, 414 n.5 (1981). In this case, forty-five-yearold Mr. Whitaker has a long history of using crack cocaine, marijuana, methamphetamine,
heroin, cocaine, and hallucinogens, dating back to 1985. (PSI, p.11.) According to the PSI, he
first tried alcohol or drugs at

, and began using methamphetamine and cocaine at

(PSI, pp.11, 109, 316.) Mr. Whitaker has an extensive juvenile record and was first
arrested at

. (PSI, pp.8, 14-20.) He reported that out of the past ninety days prior to

the Global Appraisal of Individual Needs (“GAIN”) evaluation, he used methamphetamine on
thirty of those days. (PSI, p.109.) The GAIN evaluator diagnosed Mr. Whitaker with severe
Amphetamine Use Disorder. (PSI, pp.108-09.) Mr. Whitaker acknowledged that his drug use is
what has led him to the commission of his crimes. (PSI, p.22.). On the day of his arrest for the
recent offenses, Mr. Whitaker reported that he injected “two grams” of methamphetamine, and
stated that he had been injecting it for “a few months every day.” (PSI, p.23.) The GAIN
evaluator recommended Mr. Whitaker for Level 2.1 Co-occurring Enhanced Intensive Outpatient
treatment. (PSI, p.26.)
In addition to substance abuse, Mr. Whitaker has also struggled with severe mental health
issues. “[T]he defendant’s mental condition is simply one of the factors that must be considered
and weighed by the court at sentencing.” State v. Delling, 152 Idaho 122, 132 (2011). In 2006,
Mr. Whitaker was diagnosed with paranoid schizophrenia. (PSI, p.9.) From 2015-2020, he had
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been receiving mental health care services from Terry Reilly Health Services (“Terry Reilly”).
(See generally PSI, pp.160-203.) Terry Reilly diagnosed him with psychoactive substance
induced psychosis with hallucinations, substance induced mood disorder, methamphetamine use
disorder, cannabis use disorder, depression, anxiety, attention deficit hyperactivity disorder, and
noted a history of schizophrenia. (PSI, pp.13-14, 184.) The mental health examination report
conducted by the Department of Health and Welfare provided rule out diagnoses for severe
Amphetamine Use Disorder, Major Depressive Disorder, Generalized Anxiety Disorder, and
Attention Deficit/Hyperactivity Disorder. (PSI, p.35.) Several doctors who have treated him
noted that he likely has a mood disorder which is exacerbated by drug use. (PSI, pp.71, 81, 84,
100, 190.)
Mr. Whitaker has voluntarily admitted himself to mental health treatment facilities on
several occasions. He reported he has been admitted to Intermountain Hospital in 2006,
Allumbaugh House in 2017 and 2020, and Cottonwood Creek Behavioral Health Services
(“Cottonwood”) in 2019 and 2020. (See PSI, pp.9-14, 70, 151, 180.) Upon his admission to
Cottonwood in 2019, Mr. Whitaker reported that he has been having thoughts of hurting himself,
and the only thing that alleviates it is when he uses drugs. (PSI, p.70.) He further reported that he
put a knife to his throat prior to admission because voices were telling him to do it. (PSI, p.70.)
In May 2020, Mr. Whitaker arrived in the emergency department at St. Luke’s Hospital with
multiple knives and reported recent cutting behaviors. (PSI, p.151.) It was recommended that
Mr. Whitaker continue inpatient psychiatric hospitalization. (PSI, p.154.) The social worker who
conducted Mr. Whitaker’s mental health evaluation noted that a mental health hold should be
considered for Mr. Whitaker if he requests to be discharged. (PSI, p.152.) The GAIN evaluator
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noted that without some form of treatment, it is likely Mr. Whitaker will continue to struggle
with symptoms and problems may increase. (PSI, p.37.)
Mr. Whitaker recognizes that he needs treatment and is ready to get the help that he
needs. When discussing his mental health hospitalizations, Mr. Whitaker stated that he went
there because “I was strung out, off my meds and was having homicidal and suicidal thoughts. I
wanted to get clean.” (PSI, p.23.) Upon his discharge from Cottonwood in 2020, it was noted
that he was help-seeking and able to form a plan upon discharge. (PSI, p.94.) Throughout the
years, he has tried multiple different medications to help alleviate his mental health issues. (PSI,
pp.71, 81, 84, 100, 137, 180, 190.) Mr. Whitaker is currently taking Zyprexa and Celexa, and
stated “when I’m clean and medicated, I’m good.” (PSI, pp.28, 32.) Prior to sentencing,
Mr. Whitaker applied for admission to the Rising Sun Sober Living and received an acceptance
letter. (PSI, pp.1-3.) Additionally, he received a letter of support from PEER Wellness Center
offering recovery support services. (PSI, pp.1-3.)
Notwithstanding his tumultuous childhood, drug addiction, and mental health issues,
Mr. Whitaker still has support from his family. In a self-evaluation, Mr. Whitaker wrote that his
family means the most to him. (PSI, p.21.) The Idaho Supreme Court noted in State v. Shideler,
103 Idaho 593, 594 (1982), that family and friend support were factors that should be considered
in the court’s decision as to what is an appropriate sentence. Id. Mr. Whitaker stated that he has
support from his mother and sister, noting that “[t]hey’ve both been clean over ten years.”
(PSI, p.31). His mother and sister often gave him rides, and allowed him to live with them prior
to his incarceration. (PSI, pp.93, 151.) In a letter of support, his mother pled for him to receive
treatment, noting that when he is sober, “he is the most kindhearted, good person there ever was,
and when he’s on meth, he turns into a totally different person with an anger problem.”
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(PSI, p.288.) His mother admitted that she and his father did not teach him the fundamentals of
living to be successful in life, and that he needs treatment and classes to teach him life skills.
(PSI, p.10.) In a letter of support from Mr. Whitaker’s sister, she also requested that he receive
long term support and be taught how to live in today’s society. (PSI, p.10.)2
Despite Mr. Whitaker’s serious substance abuse addiction and significant mental health
issues, he has shown a willingness to try and overcome his addiction and get treatment.
Mr. Whitaker has taken positive steps towards his recovery by acknowledging he needs help and
demonstrating a desire to actively seek mental health and drug treatment. He has voluntarily
checked himself into treatment centers on several different occasions. He applied for, and was
accepted in to Rising Sun Sober Living. Although he had a difficult childhood, Mr. Whitaker has
maintained a relationship with his mother and sister, and stated that upon his release, they are
going to help him get into a halfway house. (10/21/20 Tr., p.18, Ls.16-24.) Additionally,
Mr. Whitaker stated that he has a job lined up upon his release. (See 10/21/20 Tr., p.18, Ls.1215.)
Proper consideration of these mitigating factors supported a more lenient sentence. In
light of these facts, Mr. Whitaker submits that the district court did not exercise reason, and thus
abused its discretion, by declining to retain jurisdiction, and by sentencing him to serve seven
years with two years fixed.

2

Defense counsel was operating under the assumption that the letter itself was before the district
court (10/21/20 Tr., p.14, Ls.5-10; see PSI, p.10), however, the letter is not attached to the PSI
(see generally PSI) and undersigned counsel contacted the district court to obtain the letter, and
was informed that no such letter exists in the district court record.
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CONCLUSION
Mr. Whitaker respectfully requests that this Court reduce his sentence as it deems
appropriate. Alternatively, he respectfully requests this Court vacate his judgment of conviction
and remand this case to the district court for an order retaining jurisdiction.
DATED this 11th day of February, 2021.

/s/ Kiley A. Heffner
KILEY A. HEFFNER
Deputy State Appellate Public Defender
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on this 11th day of February, 2021, I caused a true and correct
copy of the foregoing APPELLANT’S BRIEF to be served as follows:
KENNETH K. JORGENSEN
DEPUTY ATTORNEY GENERAL
E-Service: ecf@ag.idaho.gov

/s/ Kylie M. Fourtner
KYLIE M. FOURTNER
Administrative Assistant
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